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NOTES 



Trusts op Personal Property and the Conflict of Laws. — 
The rules of the conflict of laws in Anglo-American jurisdictions 
are admittedly in a chaotic condition. Especially is this true in im- 
portant parts of the law governing trusts of personal property. For 
this reason the decision in Lozier v. Lozier (Ohio 1919) 124 N. E. 
167, is of more than passing interest. A testator domiciled in Ohio 
left certain securities to trustees in trust for beneficiaries; the trus- 
tees were domiciled in New York and "the securities" were there. 1 
One of the beneficiaries attempted to assign his interest. It was 
admitted that an equitable interest of the kind involved was assign- 
able by "Ohio law" but unassignable by "New York law." The Ohio 
court held that the validity of the assignment was governed by the 
"Ohio law." In doing so the court said: "the question seems very 
simple. . . . the securities . . . being personal property, their 
domicile is ambulatory 2 and follows their lawful custodian. Under 
the Ohio law the primary lawful custodian of this trust is the probate 
court [of Ohio] and the testamentary trustees . . . are simply the 
instruments or agents of the court of Ohio in the administration of 
the trust." 

Assuming the court's premise that by Ohio law the ultimate 
supervision of the administration of the trust was vested in the Ohio 
probate court, does the conclusion follow that that court should apply 
"Ohio law" in administering the trust? To this question the answer 
is both yes and no, for the phrase "Ohio law" is ambiguous. That in 
all cases, including those involving problems in the conflict of laws, 
the law applied is always the law of the forum cannot, it is believed, 
be successfully controverted, although the language in which the 
majority of courts and writers discuss the subject almost completely 
obscures this fact. 3 Admitting this, we still have the question, what is 
under the Ohio law the rule applicable to a trust of this character, 
involving in its facts what may be called exterritorial elements. 4 
Is it the same as the rule applicable to an ordinary "Ohio trust" 

1 The report does not reveal the domicil of the beneficiaries. Strictly 
speaking, the "securities," being merely "choses in action," i.e., complex 
aggregates of legal relations, had no physical location in space, no "situs." 
The physical objects which were in New York were not really "the securi- 
ties" in the legal sense, but could merely be used as evidential facts to 
establish the existence of the legal relations in question. 

2 This language is, of course, inaccurate. Things, as distinguished 
from persons, do not have a "domicil"; but, if tangible objects, they all 
have a "situs," i. e., a physical location. Legal rights, etc., cannot have a 
"situs," in the sense of a physical location. We may decide cases as though 
the "chose in action" had a physical location in a given place, and this is 
all that can be meant by the "situs" of a "chose in action." 

3 The correct statement of the problem involved requires the forma- 
tion of clear concepts of what is meant by "law," "legal right," "legal 
duty," etc. 

4 That is, a portion of the operative facts are connected with another 
jurisdiction. 
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involving no exterritorial element? 5 Conceivably it may be, and 
again it may be that for such trusts Ohio law bas established, or 
ought to establish, a different rule, and one which, for reasons of 
policy, is identical in scope with that applied by New York law to 
"New York trusts." 9 In doing this the Ohio court does not as is 
usually stated apply "the New York law." This appears clearly when 
we recall that the New York rule of the conflict of laws applicable 
to the given case may differ from that of the Ohio, in which event 
the law which would be applied by New York courts to the precise 
case in hand 7 migbt be very different from that applied by the Ohio 
court when it is said to apply "New York law." 

The problem in the principal case therefore is, what rule shall 
Ohio adopt as its law to govern the situation — the "New York rule" 
or the "Ohio rule." 8 If the question had involved the validity of the 
dispositions of the personal property in question, the court would 
have been able to apply a well-established principle that the rule of 
the testator's domicile at the time of his death is to be applied, irre- 
spective of the domicile of trustees or beneficiaries, or of the "situs" 
of the property involved, either then or later. 9 "When, however, we 
come to the problem of the alienability of validly-created equitable 
interests, we enter almost uncharted waters. Authorities squarely 
in point are almost lacking and are not clear in their reasoning. 10 

5 By "Ohio trust" is meant that all the operative facts are connected 
with Ohio, i.e., that all the parties are domiciled there; the property is 
there; the instrument creating the trust was executed there; etc. 

6 See footnote 5, supra. 

7 That is, to a case involving the same exterritorial elements. 

s By "New York rule" and "Ohio rule" is meant the rule which those 
courts respectively apply to purely domestic trusts, not the rule which 
they would apply to trusts with exterritorial elements. 

e In re Aganoor's Trusts (1895) 64 L. J. Ch. 521; Cross v. United 
States Trust Co. (1892) 131 N. Y. 330, 30 N. E. 125; Whitney v. Dodge 
(1894) 105 Cal. 192, 38 Pac. 636; Rosenbaum v. Garrett (1898) 57 N. J. 
Eq. 186, 41 Atl. 252; Despard v. Churchill (1873) 53 N. Y. 192. There 
are, however, exceptions to this rule, where the law of the domicil makes 
the validity of certain charitable trusts depend upon the rule of place 
where the trust is to be carried out. Hope v. Brewer (1892) 136 N. Y. 
126, 32 N. E. 558. If the trust is created inter vivos instead of by will, 
the law can hardly be regarded as settled. See Beale, Equitable Interests 
in Foreign Property, 20 Harvard Law Rev. 382, 394. _ 

10 The case which most nearly decides the point is Keeney v. Morse 
(1902) 71 App. Div. 104, 75 N. Y. Supp. 728, where the facts were sub- 
stantially as in the principal case, with the exception that a creditor had 
endeavored to reach the New York beneficiary's equitable interest with- 
out an assignment, on the theory that the Rhode Island "law," which 
admittedly governed the validity of the equitable interest in question, 
made it assignable. It was held that the right of the creditor to reach the 
equitable interest depended upon New York "law," i. e., that the same 
rule governed as in the case of purely New York trusts. In First Na- 
tional Bank v. National Broadway Bank (1899) 156 N. Y. 459, 51 N. E. 
398, it was held that New York "law" did not apply to a trust created by 
a Connecticut settlor in behalf of Connecticut beneficiaries, even though 
the trust fund was invested in stock of a New York corporation. What 
law (rule) would apply was not decided. See also Farmers and Mer- 
chants' Savings Bank v. Brewer (1858) 27 Conn. 600. 
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This being so, the Ohio court had an opportunity to choose between a 
number of possible rules, viz., (1) that of the testator's domicil at. 
death; (2) that of the trustee's domicil; (3) that of the domicil of 
the beneficiaries; 11 (4) that of the "place where the trust is to be 
administered," 12 (5) that of the "situs" of the property; 13 (6) that 
of the jurisdiction with which, on the whole, the trust seems to have 
the most substantial connection. In the space at command it is not 
possible to discuss these in detail. It need hardly be said that the 
choice of any particular rule cannot be determined by purely logical 
considerations but must be based upon those of policy and conveni- 
ence. Apparently the Ohio court adopted the fourth rule, i. e., that 
of "the place where the trust is to be administered," interpreting 
"administered" as referring to the supervision of the court rather 
than to the carrying on by the trustees of the actual business trans- 
actions connected with the trust. Are there not, however, substan- 
tial reasons of policy and convenience for adopting the sixth of the 
rules above suggested, viz., that of the jurisdiction with which, on 
the whole, the trust has the most substantial connection? If in the 
principal case the beneficiaries as well as the trustees were domiciled 
in New York, it seems clear that the trust ought to be treated as 
substantially a "New York trust," even though it was created by an 
Ohio testator. If, however, as seems more probable, the beneficiaries 
were domiciled in Ohio, it may fairly be argued that the trust has 
its most substantial connection with Ohio, in spite of the fact that 
the trustees were domiciled in New York. It is, of course, easy to 
put hypothetical cases in which the suggested rule will not be so 
easy of application; 14 even so, it is believed that the rule suggested 

11 Of the first three rules the only one which can with any plausibility 
be urged as the proper one to select is that of the beneficiaries' domicil. 
So far as the problem of alienability is concerned, much can be said for 
this rule, as thus the policy of the several states concerning that question 
could be effectuated. If the beneficiaries resided in different states, how- 
ever, the result might be that some of the equitable interests arising under 
the same will would be alienable and others not. While not a fatal ob- 
jection, this result may well be regarded as sufficiently undesirable to 
induce a rejection of the rule which leads to it. 

12 This is the rule advocated by Beale, op. cit., 20 Harvard Law Rev. 
382, 395, citing Rosenbaum v. Garrett, supra, footnote 9, and stating that, 
"In case of a trust created by will, the place of administration will ordi- 
narily be the place of settling the estate, that is, the domicil of the 
testator. . . . " 

13 The adoption of this rule would have the disadvantage that the most 
important classes of personal property — choses in action — have in fact 
no "situs" and rules of law ascribing a "situs" to them are, to a very large 
degree, arbitrary and often the result of a confusion and blending of 
non-legal facts with legal relations. The "situs" rule was in effect 
discarded in First National Bank v. National Broadway Bank, supra, foot- 
note 10. 

14 For example, the trustees may be domiciled in one state and the 
several beneficiaries in various other states. Might we not in such a 
case, however, fairly say that the trust has, on the whole, a more sub- 
stantial connection with the state in which the trustees are domiciled than 
it has with any other one jurisdiction? If so, and we wish to have one 
rule as to alienability applicable to all the interests, it would seem a 
sensible thing to apply the rule established in the domicil of the trustees. 



NOTES. 489 

will in the long run carry out better than any other the policies of 
the various jurisdictions with reference to the matter in question, 
without at the same time unduly complicating the administration of 
the trust. 15 

W. W. 0. 

.Federal Authority Under the War Power. — The universal 
character assumed by modern war has immensely extended the range 
of its legal consequences, so that the nature and incidents of the war 
power delegated to the federal government are to-day of unprece- 
dented constitutional importance. This power finds its sanction in 
the authority granted to. Congress to raise and maintain an' army 
and navy, to provide for organizing a militia, to declare war and to 
make such laws as are necessary and proper therefor. 1 But, whereas 
formerly its scope was fairly confined to military operations, to-day 
it extends to the entire economic mobilization of peoples, 2 displacing 
in part the normal police power of the states. 3 The ordinary labor 
policy of the country is profoundly modified. 4 In fine, congressional 
power under these clauses would seem unlimited, provided, at most, 

15 Cf. footnote 11, supra, upon the disadvantage^ so far as respects 
simplicity of result, which would come from applying the rule of the 
domicil of the various beneficiaries where, as would frequently happen, 
the latter are domiciled in different jurisdictions. 

1 Constitution, Art. I, Sec. 8. Congress shall have Power : 

(11) To declare War,_ grant Letters of Marque and Reprisal, and 
make Rules concerning Captures on Land and Water; 

(12) To raise and support Armies, but no Appropriation of Money 
to that Use shall be for a longer Term than two years; 

(13) To provide and maintain a Navy; 

(14) To make Rules for the Government and Regulation of the 
Land and Naval Forces; 

(15) To provide for calling forth the Militia to execute the Laws 
of the Union, suppress Insurrections and repel Invasions; 

(16) To provide for organizing, arming, and disciplining, the Mili- 
tia, and governing such Part of them as may be employed in the 

Service of the United States, reserving to the States respec- 
tively, the Appointment of the Officers, and the Authority of 
training the Militia according to the discipline prescribed by 
Congress ; 
(18) To make all Laws which shall be necessary and proper for 
carrying into Execution the foregoing Powers. * * * 

2 So the price of fuel may be regulated, United States v. Pennsylvania 
Central Coal Co. (D. C. 1918) 256 Fed. 703, and the entire output of a 
factory, commandeered. See Moore & Tierney v. Roxford Knitting Co. 
(D. C. 1819) 250 Fed. 278. 

3 The federal government may prohibit the maintenance of disorderly 
houses near military cantonments. United States v. Casey (D. C. 1918) 
247 Fed. 362; Unied States v. Scott (D. C. 1918) 248 Fed. 361; Pappens 
v. United States (C. C. A. 1918) 252 Fed. 55. 

4 Kroger Grocery & Baking Co. v. Retail Clerk's etc. Ass'n. (D. C. 
1918) 250 Fed. 890, where, interstate commerce not having been proved, 
the federal government could have acquired jurisdiction only under the 
war power. See Rosenwasser Bros. Inc. v. Pepper (1918) 104 Misc. 457, 
461, 172 N. Y. Supp. 310, 312. 



